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VIRGINIA STATE CORPORATION COMMISSION. 
RICHMOND, VA. 



Commonwealth v. Atlantic Coast Line Railroad Company. 

Railroad Rate Bill — Constitutionality of Churchman Act. — The 

act approved March 15th, 1906, called the Churchman two-cent mile- 
age bill, which provides that "All transportation companies or cor- 
porations, operated by steam, shall at all times keep on sale at each 
and every station mileage books of five hundred miles and over;" and 
that "It shall be unlawful for any transportation company or corpora- 
tion, operated by steam, to charge or collect a greater sum than two 
cents per mile on such mileage books, and such mileage books shall 
be good and valid for the use of any dependent household member of 
the family of the party to whom issued, dwelling under the same 
roof, within one year from the date of same," is unconstitutional and 
void, because it is class legislation and not for the equal benefit of 
the whole people, and therefore is in violation of the fourteenth 
amendment to the federal constitution. 

Opinion of commission. 

This proceeding was instituted in behalf of the Commonwealth 
on a petition filed by the Attorney-General against the defendant, 
Atlantic Coast Line Railroad Company. The object of the pro- 
ceeding is to compel the defendant railroad company to comply 
with the act passed at the recent session of the General Assembly, 
and approved March 15, 1906, requiring all railroads to keep on 
sale at all times mileage book6 of five hundred miles or over at a 
charge of not more than two. cents a mile. The petition states 
that the regular maximum rate on the defendant company is 
three cents per mile. The company was summoned by the com- 
mission to show cause why it should not be required to comply 
with the said statute, and have penalties imposed upon it for its 
failure to perform its public duty in this respect. In its defense 
the company alleges that the act in question is unconstitutional. 
Several grounds are assigned by the defendant, upon which its 
assertion of the unconstitutionality of the law is based. 

The two main contentions are: 

1. That the statute in question is in contravention of the pro- 
visions of the fourteenth amendment to the Constitution of the 
United States, in that it deprives" the defendant of its property 
without due process of law and without just compensation, and 
also denies to the defendant the equal protection of the laws. 

2. That the General Assembly of the State, under the provisions 
of the organic law of the State, has no authority by legislation to 
prescribe or fix rates for transportation, but that authority to 
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exercise the legislative functions of the State in that respect is 
conferred exclusively upon the State Corporation Commission. 

The learned Attorney-General, as the highest law officer of the 
Commonwealth, urged upon the commission that in this proceed- 
ing it was invested with all the powers and had imposed upon it 
all the responsibility of a court of record. He earnestly con- 
tended that the commission not only had the judicial authority to 
pass upon these constitutional questions, but that it was mani- 
fest duty to do so, in so far as it was necessary to reach a final 
conclusion. This position of the Attorney-General was not corn- 
batted by the learned counsel for the defendant company, but was 
conceded to be correct. Indeed it is no longer open to question. 
"In this Commonwealth the State Corporation Commission, cre- 
ated by constitutional authority, is the instrumentality through 
which the State exercises its governmental powers for the regula- 
tion and control of public service corporations. For these pur- 
poses it has been clothed with legislative, judicial and executive 
powers," was held bv the Court of Appeals of this State in the 
case of Norfolk and.' P. R. R. Co. v. Com., 103 Va. 289, which 
went up to that court on appeal from the commission. The Con- 
stitution of Virginia in section 156 (c) provides, as to the com- 
mission, that "in all matters pertaining to the public visitation, 
regulation or control of corporations, and within the jurisdiction 
of the commission, it shall have the powers and authority of a 
court of record," etc. This section gives the commission, in the 
exercise of its judicial functions, authority to administer oaths, 
compel the attendance of witnesses, enter up and enforce its 
judgments, and confers upon it other ordinary attributes of a 
court of general jurisdiction. In all matters, "within the juris- 
diction of the commission," says the Constitution, employing the 
word jurisdiction, which is appropriately used with reference to 
a judicial tribunal as distinguished from legislative or adminis- 
trative authority. The commission, by section 156 (b), has con- 
ferred, upon it the legislative authority to fix and prescribe rates 
and classifications, and to make regulations for transportation and 
transmission companies to the full extent to which that power 
exists in the State government. But in the exercise of this legis- 
lative power it cannot make its rates effective or put its regula- 
tions into force until it has summoned the company or companies 
to be affected before it. This is done by a notice, which affords 
due process of law to the company. The hearing or investiga- 
tion upon that notice gives to the final action of the commission 
the force and effect of a judgment of a judicial tribunal. 

Passing upon the reasonableness of rates and classifications to 
be prescribed by it, arfd of regulations, orders and requirements 
to be promulgated by it, in the exercise of its legislative authority, 
constitute the principal matters "within the jurisdiction" of the 
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commission (as a judicial tribunal) as outlined in the Constitu- 
tion. The General Assembly has brought many additional matters 
within the jurisdiction of the commission. In this proceeding 
the Attorney-General invokes the jurisdiction of the commission 
under sections 16 and 19 of the act approved April 15, 1903, and 
carried into the Code of 1904 as section 1313 (a). By that statute 
the commission is authorized to compel all corporations to per- 
form any public duty or requirement, and impose fines upon 
them for failing to do so. This brings within the judicial juris- 
diction of the commission the enforcement of all statutes impos- 
ing public duties upon public service corporations. The com- 
mission cannot impose a fine upon a corporation without sum- 
moning the company before it, hearing what it has to say in its 
defense, and passing judgment thereon judicially ; in other words, 
giving the company a fair trial as in any other court. To pro- 
ceed otherwise under this statute would be repugnant to funda- 
mental principles, and would make the statute itself in viola- 
tion of the Constitution both of the State and the United States. 
The jurisdiction of the commission is further enlarged by clause 
19 of section 1294 (b) of the Code, being section 19, chapter II, 
of the act concerning public service corporations. The commis- 
sion is there given jurisdiction to entertain a petition filed before 
it complaining of violation of any of the provisions of that act. 
"If the grievance complained of be established," says the Leg- 
islature in this act, "the State Corporation Commission, sitting 
as a court of record shall have jurisdiction by injunction, etc." 
The commission awarded an injunction under this statute against 
the Virginia Passenger and Power Company, restraining it from 
increasing its rates by discontinuing transfers. (See report of 
State Corporation Commission, 1904, Part I., page 94.) 

The commission having summoned the defendant company 
before it to show cause why a penalty should not be imposed 
upon it, the commission must hear fairly and pass judicially upon 
any issues properly raised. It matters not that one of the issues 
is the unconstitutionality of the act which the commission seeks 
to enforce. If the act is void, it is a just reason why the company 
cannot be compelled to comply with it, or be fined for violat- 
ing it. 

In support of its argument that the act in question here contra- 
venes the fourteenth amendment of the Constitution of the 
United States, the company relies chiefly upon the authority of 
the case of Railway Company v. Smith. 173 U. S., 684. The Su- 
preme Court of the United States, in that case, held unconstitu- 
tional a statute of Michigan requiring railroad companies to keep 
on sale one thousand mile-books or tickets. The opinion deliv- 
ered by Mr. Justice Peckham, declares that legislation of this 
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character violates the constitutional rights of the railroad com- 
panies to due process of law, and the equal protection of the 
laws. The statute provided that the tickets might be required to 
be issued in the name of the purchaser, and his wife and children ; 
the ticket to be valid for two years and the unused portion then 
to be redeemed. The court says: 

"We cannot regard this exceptional legislation as the exercise 
of a lesser right which is included in the greater one to fix by 
statute maximum rates for railroad companies. The latter is a 
power to make a general rule applicable in all cases and without 
discrimination in favor of or against any individual. It is the 
power to declare a general law upon the subject of rates, be- 
yond which the company cannot go, but within which it is 
at liberty to conduct its work in such a manner as may seem 
to it best suited for its prosperity and success. This is a 
very different power from that exercised in the passage of this 
statute. The act is not a general law upon the subject of rates, 
establishing maximum rates which the company can in no case 
violate. The legislature having established such a maximum as 
a general law now assumes to interfere with the management of 
the company while conducting its affairs pursuant to and obeying 
the statute regulating rates and charges, and notwithstanding^ 
such rates it assumes to provide for a discrimination, an excep- 
tion in favor of those who may desire and are able to purchase 
tickets at what might be called wholesale rates — a discrimination 
which operates in favor of the wholesale buyer, leaving the others 
subject to the general rule. Aod it assumes to regulate the time 
in which the ticket purchased shall be valid and to lengthen it to 
double the period the railroad company has ever before provided. 
It thus invades the general right of a company to conduct and 
manage its own affairs, and compels it to give the use of its 
property for less than the general rate to those who come within 
the provisions of the statute, and to that extent it would seem 
that the statute takes the property of the company without due 
process of law." 

The learned judge reasons at length along the same lines. The 
opinion establishes that the State may prescribe a maximum 
scale of rates, but it cannot compel a railroad company to con- 
tract with any individual or class for carriage at a charge less 
than the established or regular scale of fares. The reasoning of 
the learned judge is not entirely and clearly convincing, nor is 
the conclusion reached by him very satisfactory, and three of the 
judges dissented. But we are bound by this decision, as it ema- 
nates from the highest tribunal in the country. The case has been 
referred to in several subsequent cases in the Supreme Court of 
the United States, without criticism or doubt cast upon it. It has 
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also been followed in New York. In that State, a statute some- 
what similar to the Michigan and Virginia statutes was assailed 
as unconstitutional in the case of Beardsley v. N. Y., L. E. and 
W. Co., 162 N. Y., 230. The Court of Appeals of New York 
refers to the opinion of Justice Peckham on the Michigan Stat- 
ute, and is not disposed to agree with all of its reasoning. But 
the court, in a brief opinion, concludes that it is bound by this 
opinion of the Supreme Court of the United States on a question 
arising under the Federal Constitution, and held the New York 
statute to be unconstitutional. 

In referring to the case in 173 U. S., the Attorney-General 
says in his written brief : "I frankly concede that unless this case 
can be distinguished from the Michigan case, or unless it can be 
shown that this case is overruled by some other decision or de- 
cisions of the United States Supreme Court, the decision of the 
United States Supreme Court in the Michigan case must be con- 
sidered so conclusive of this case, and the Churchman act must, 
in that event, be held to be unconstitutional." It is sought to dis- 
tinguish the Virginia statute from the Michigan statute by point- 
ing out that in the latter law the right to purchase the mileage 
tickets seemed to be confined to married men, and that the law 
itself was a portion of a general statute by which the Legislature 
had fixed a maximum scale of passenger rates. These differences 
are incidental, and we do not think that they affect the reasoning 
by which the conclusion is reached by the Supreme Court of the 
United States. The court says: 

"The Legislature has the power to secure to. the public the 
services of the corporation for reasonable compensation, so that 
the public shall be exempted from unreasonable exactions, and it 
has also the authority to pass such laws as shall tend to secure the 
safety, convenience, comfort and health of its patrons and of the 
public with regard to the railroad. But in all this we find it 
neither necessary nor appropriate, in order that the Legislature 
may exercise its full right over these corporations, to make such 
a regulation as this, which discriminates against it and in favor 
of certain individuals, without any reasonable basis therefor, and 
which is not the fixing of maximum rates or the exercise of any 
such power." 

We conclude that the statute before us is in conflict with the 
Constitution of the United States, and is therefore void, and we 
have no authority to punish the defendant company for failure 
to comply with its terms. We are greatly strengthened in this 
conclusion by a convincing opinion delivered several days ago 
upon this question by the learned judge of the Corporation Court 
of Staunton, in which he reaches a similar result. As the con- 
clusion already reached forces us to take no -further proceedings 
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in this matter, and so disposes of the whole case, it is unnecessary 
for us to pass upon the other question raised by the defendant 
company. The entire law-making power of the people of Vir- 
ginia is vested in their representatives, constituting our General 
Assembly, subject only to such limitations as may be placed upon 
it by the Constitution of the State. Whether the provisions of 
the Constitution relative to the powers and authority of this 
commission and vesting in the commission the legislative power 
to make rates are so worded as to exclude the General Assembly 
from exercising its legislative power in that respect, is a question 
which it is needless for the commission to pass upon unless it is 
so presented as to render its adjudication absolutely essential to 
the decision of the case. 

An order will be entered dismissing this proceeding for the 
reasons herein stated. 



